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AGENDA 
 
 

SAFETY AND HEALTH CODES BOARD 
 

State Corporation Commission 
1300 East Main Street, Court Room A 

Second Floor 
Richmond, Virginia 

 
Thursday, February 28, 2008 

 
 
 
1. Call to Order 
 
2. Approval of Agenda 
 
3. Approval of Public Hearing and Regular Board Minutes of October 18, 2007 
 
4. Opportunity for the Public to Address the Board on the issues pending before the Board today or on any 

other topic that may be of concern to the Board or within the scope of authority of the Board. 
 

This will be the only opportunity for public comment at this meeting.  Please limit remarks to 5 minutes 
in consideration of others wishing to address the Board. 

 
5. Old Business 
 

Request for additional comment period for Reverse Signal Operation Safety Procedures: 
 

For General Industry, Part 1910: 
16 VAC 25-96, Proposed Regulation to Amend Reverse Signal Operation Safety  
 
Procedures dealing with Vehicular Equipment, Motor Vehicles, Material Handling Equipment 
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and Motor Vehicle Equipment in General Industry, and the related repeal of 16 VAC 25-90-
1910.269 (p)(1)(ii) 

 
For the Construction Industry, Part 1926: 
16 VAC 25-96, Proposed Regulation to Amend Reverse Signal Operation Safety Procedures for 
Vehicles, Machinery and Equipment for the Construction Industry; and the related repeal of 16 
VAC 25-175-1926.601 (b)(4), 16 VAC 25-175-602 (a)(9)(ii), and 16 VAC 25-175-1926.952 
(a)(3) 

 
 

6. New Business 
 

a) Employer Payment for Personal Protective Equipment; Final Rule; 
 

b) Updating OSHA Standards Based on National Consensus Standards; Direct Final Rule; and 
 

c) Request to Initiate Notice of Intended Regulatory Action (NOIRA) to amend 16 VAC 25-50, 
Boiler and Pressure Vessel Rules and Regulations 

 
 
7. Items of Interest from the Department of Labor and Industry 
 
8. Items of Interest from Members of the Board 
 
9. Meeting Adjournment 
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VIRGINIA SAFETY AND HEALTH CODES BOARD 
 

BRIEFING PACKAGE 
 

FOR FEBRUARY 28, 2008 
------------- 

 
 

 Proposed Regulation to Amend Reverse Signal Operation Safety Procedures for Existing General Industry, 
Standard 16 VAC 25-90-1910.269, and Construction Industry Standards, 16 VAC 25-175-1926.601, 602 and 

952, Governing Off-road Vehicles and Equipment; 
  

and  
 

Proposed Regulation to Establish Reverse Signal Operation Safety Requirements for Vehicles, Machinery and 
Equipment for General Industry and the Construction Industry, 16 VAC 25-97. 

 
 
I. Action Requested. 
 

The Virginia Occupational Safety and Health (VOSH) Program requests the Safety and Health Codes 
Board to consider an additional 30-day public comment period for the proposed amendments pursuant 
to Va. Code §40.1-22(5): 
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A. Amend the following Part 1910 General Industry and Part 1926 Construction Industry standards 
governing the reverse signal operation safety procedures for off-road motor vehicles and 
vehicular or mechanical equipment, 16 VAC 25-: 

 
1910.269(p)(1)(ii) - Vehicular Equipment for Electric Power Generation, 

Transmission and Distribution  
1926.601(b)  - Motor Vehicles  
1926.602(a)(9)(ii)   -  Material Handling Equipment 
1926.952(a)(3) -  Mechanical Equipment, Power Transmission and Distribution; 

B. Establish new reverse signal operation safety procedures for all vehicles, machinery and 
equipment with an obstructed view to the rear in General Industry and the Construction 
Industry, 16 VAC 25-97. 

  
 

II. Summary of Rulemaking Process. 
 

A. Notice of Intended Regulatory Action (NOIRA) was adopted by Board on March 7, 2006.  
The NOIRA was published on September 4, 2006, with 30-day comment period ending 
October 4, 2006.  No comments were received. 

 
 Next, the Board adopted proposed regulatory language on December 6, 2006.  The proposed 

regulation was published on August 20, 2007, with a 60-day comment period ending on October 
19, 2007.  No comments were received.  A public hearing was held by the Board on October 18, 
2007.  No comments were received. 

 
 After the close of the 60-day comment period, the Department received requests from the 

following individuals for an additional opportunity to comment (see requests and Department 
responses attached in Appendix): 

 
 Listed in alphabetical order: 
 
  P. Dale Bennett, Virginia Trucking Association 

  J. R. (Randy) Bush, Virginia Forest Products Association 
Terry Pruitt, Precon Construction Company, Precon Marine, Inc., Precon Development     
Corporation 
Mark Singer, Virginia Utility & Heavy Contractors Council (two letters and Department    
responses) 

  Steve Vermillion, Associated General Contractors of Virginia 
 
 

B. Board Authorization and Mandate 
 

The Safety and Health Codes Board is authorized by Title 40.1-22(5) to: 
 

“... adopt, alter, amend, or repeal rules and regulations to further, protect and promote 
the safety and health of employees in places of employment over which it has 
jurisdiction and to effect compliance with the federal VOSH Act of 1970...as may be 
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necessary to carry out its functions established under this title.”   
 

“In making such rules and regulations to protect the occupational safety and health of 
employees, the Board shall adopt the standard which most adequately assures, to the 
extent feasible, on the basis of the best available evidence that no employee will suffer 
material impairment of health or functional capacity.” 

 
“However, such standards shall be at least as stringent as the standards promulgated by 
the federal OSH Act of 1970 (P.L.91-596).  In addition to the attainment of the highest 
degree of health and safety protection for the employee, other considerations shall be the 
latest available scientific data in the field, the feasibility of the standards, and 
experiences gained under this and other health and safety laws.” 

 
 
 
 
Contact Person: 
   
Mr. Jay Withrow 
Director, Office of Legal Support 
804.786.9873 
Jay.Withrow@doli.virginia.gov 
 

mailto:Jay.Withrow@doli.virginia.gov
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RECOMMENDED ACTION 

 
 Staff of the Department of Labor and Industry recommends that the Safety and Health Codes Board 

approve an additional 30-day public comment period for the proposed amendments to Amend 
Reverse Signal Operation Safety Procedures for General Industry and the Construction Industry  
pursuant to Va. Code §40.1-22(5). 

 
 The Department also recommends that the Board state in any motion it may make to amend this 

regulation that it will receive, consider and respond to petitions by any interested person at any 
time with respect to reconsideration or revision of this or any other regulation. 

 



  
 
  
 APPENDIX:  REQUESTS FOR EXTENSION OF COMMENT PERIOD 
 
     
 P. Dale Bennett, Virginia Trucking Association 
 
 J. R. (Randy) Bush, Virginia Forest Products Association 
 
 Terry Pruitt, Precon Construction Company, Precon Marine, Inc., Precon Development    Corporation 
 
 Mark Singer, Virginia Utility & Heavy Contractors Council (two letters and Department    responses) 
 
 Steve Vermillion, Associated General Contractors of Virginia 
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VIRGINIA SAFETY AND HEALTH CODES BOARD 

 
BRIEFING PACKAGE 

 
FOR FEBRUARY 28, 2008 

 
------------- 

 
EMPLOYER PAYMENT FOR PERSONAL PROTECTIVE EQUIPMENT (PPE);  

FINAL RULE 
 

I. Action Requested. 
 

The Virginia Occupational Safety and Health (VOSH) Program requests the Safety and Health 
Codes Board to consider for adoption federal OSHA's final rule for Employer Payment for 
Personal Protective Equipment, as published in 72 FR 64341 on November 15, 2007. 

 
The proposed effective date is June 1, 2008, with a proposed implementation date of September 1, 
2008. 

 
 
II. Summary of the Standard. 
 

Many federal OSHA health, safety, maritime, and construction standards require employers to 
provide their employees with protective equipment, including personal protective equipment 
(PPE), when such equipment is necessary to protect employees from job-related injuries, illnesses, 
and fatalities.   
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The provisions in federal OSHA standards that require PPE generally state that the employer is to 
provide such PPE.  However, some of these provisions do not specify that the employer is to 
provide such PPE at no cost to the employee (See list of items covered in Appendix A).  This 
standard does not require employers to pay for items that are not PPE, nor provide PPE where 
none has before been required.  Instead, the standard merely stipulates that the employer must pay 
for required PPE, except in the limited cases specified in the standard. (See Appendix B for 
examples of items exempted from employer payment requirements)   
This final rule also clarifies federal OSHA’s intent regarding employee-owned PPE and 
replacement PPE.  Employers must also pay for any replacement PPE, except in cases where the 
employee loses or intentionally damages his or her equipment.  

 
The final rule also states that an employer is only required to pay for the PPE of its own 
employees, not independent contractors working in their [the employer’s] facilities.  “Host 
employers” and general contractors are not responsible for the payment of PPE for subcontractors 
employees.  However, employers utilizing and controlling the work of workers from temporary 
help services are responsible for providing PPE at no cost to the worker, but are free to negotiate 
arrangements with the temporary worker agency.  

 
 
III. Basis, Purpose and Impact of the Standard. 
 

A. Basis. 
 

Some OSHA standards specifically require the employer to pay for PPE, while most are 
silent with regard to whether the employer is obligated to pay.  OSHA’s health standards 
issued after 1978 have made it clear both in the regulatory text and in the preamble that the 
employer is responsible for providing necessary PPE at no cost to the employee (e.g., 29 
C.F.R. 1910.1018(j)(1), inorganic arsenic).  The regulatory text and preamble discussion 
for some safety standards have also been clear that the employer must both provide and pay 
for PPE [e.g., 29 CFR 1910.266(d)(1)(iii) and (iv), the logging standard].  

 
For most PPE provisions in OSHA’s standards, however, the regulatory text does not 
explicitly address the issue of payment for personal protective equipment.  The provisions 
that are silent on whether the employer must pay have been subject to varying 
interpretation and application by employers, federal OSHA, the federal Occupational 
Safety and Health Review Commission (Review Commission), and the courts.  

 
On October 18, 1994, in a memorandum to its field staff, federal OSHA established a 
nationwide policy on the issue of payment for required PPE, “Employer Obligation to Pay 
for Personal Protective Equipment.”  OSHA stated that for all PPE standards the employer 
must both provide, and pay for, the required PPE, except in limited situations.  The 
memorandum stated that where PPE is very personal in nature and used by the employee 
off the job, such as is often the case with steel-toe safety shoes (but not metatarsal foot 
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protection), the issue of payment may be left to labor-management negotiations.  The 
Review Commission, however, declined to accept the interpretation embodied in the 1994 
memorandum as it applied to 29 CFR 1910.132(a), Application of the General 
Requirements for PPE.   

 
In 1997, the Review Commission vacated a citation issued to an employer for failing to pay 
for metatarsal foot protection and welding gloves.  The Review Commission reasoned that 
the Secretary had failed to adequately explain the policy outlined in the 1994 memorandum 
in light of several earlier letters of interpretation form OSHA that it read as inconsistent 
with that policy. 

 
On March 31, 1999, federal OSHA issued a proposed rule for employer payment of PPE.  
It adopted this final rule on November 15, 2007. 

 
 B. Purpose. 
 

Federal OSHA promulgated this standard for three reasons:  
 
1)  the standard clarifies a requirement legally implicit in the Occupational Safety and 

Health Act of 1970 (“the Act”) which makes employers solely responsible for the 
means necessary to achieve safe and healthful workplaces. Employers are therefore 
responsible for providing at no cost to their employees the PPE that is required 
because of workplace hazards;  

 
2)  the standard will reduce work-related injuries and illnesses; and  
 
3)  the standard will create a clear policy across OSHA’s standards, thus reducing 

confusion among employers and employees concerning the PPE that employers 
must provide at no cost to employees.  

 
C. Impact on Employers. 
 

The final rule does not change any PPE requirements, but affects only the issue of who 
pays for PPE required by federal OSHA standards. 
 
Federal OSHA has determined that requiring employer payment for most types of PPE 
increases the effectiveness of existing PPE standards in several ways, including:  
 
1)  the requirement encourages a greater degree of usage of PPE by eliminating a 

financial disincentive to such use;  
 
2)  it increases the degree of employer control over what kinds of PPE their employees 

are using, how it is used and requires standardized procedures for cleaning, storing, 
and maintaining the PPE.  This control by employers thereby increases the 



 

 46 

effectiveness of the employer’s safety program; and  
 
3)  the requirement indirectly fosters a greater degree of employee cooperation in 

employer safety programs by demonstrating the employer’s financial commitment 
to safety. 

 
Federal OSHA holds that Congress did not intend for employers to pay for the types of 
PPE exempted in the standard.  The PPE exempted in the final rule is the type of PPE that 
has been historically exempted from employer payment by OSHA.  Requiring employers to 
pay for all PPE without exception would not be a cost effective means of protecting 
employees. 
 
Generally, Congress has viewed the costs of compliance with the OSH Act as a type of 
ordinary business expense that employers would be expected to bear in order to reduce 
employee exposure to safety and health hazards.  If employers are in full compliance with 
requirements that PPE be provided, then PPE is already being paid for by either the 
employer or the employee, and the sole impact of the final rule is to shift any cost of 
allowable portion of the PPE currently being paid for by the employee to the employer.  
Such a shift in who pays the cost simply represents a transfer of payment liability within 
the economy for an existing expenditure and results in a zero net cost to the economy.  
However, to the extent that such a shift results in the use of more or better PPE, as stated 
above, then this rule will lead to costs and benefits to the economy.  
 
Working from data supplied by federal OSHA for the states under its direct jurisdiction, 
estimates for the entire U.S. and extrapolated impacts for Virginia are as follows:   
 
 

CATEGORY UNITED 
STATES 

VIRGINIA 

Total affected establishments 
 

2.9 million 78,000 

Affected enterprises with fewer than 500 
employees 
 

2.9 Million 78,000 

Affected enterprises with fewer than 20 
employees 
 

2.37 Million 64,000 

Total number of employees using PPE 42.2 Million 1.14 Million 
 

Annual costs to all affected employers $145.3 Million $3.9 Million 
 

Annual compliance costs to employer for 
affected enterprises with fewer than 500 
employees 
 

$80.5 Million $2.18 Million 

Annual compliance costs to employers for $39.3 Million $1.06 Million 
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affected enterprises with fewer than 20 
employees 
 

 
 
Despite the cost of the regulation, Federal OSHA estimated that employers currently pay 
for more than 95 percent of the PPE for their employees.   

 
 D. Impact on Employees. 
 

The primary benefits for employees from this final rule derive from an anticipated decrease 
in fatal and non-fatal injuries as well as associated cost savings that will accrue by 
requiring employers to assume the full costs of the covered types of PPE.  The final rule 
makes it clear that employers shall not require employees to provide or pay for their own 
PPE, unless specifically excepted by the other provisions of the rule.  The final rule also 
ensures that all PPE used by employees has been evaluated and is adequate to protect the 
employees from workplace hazards.   
 
The final rule does not require employers to reimburse employees for PPE they already 
own.  Federal OSHA also recognizes that in some cases and in certain trades employees 
may wish to own their tools and bring that equipment to the worksite.   
  
Federal OSHA concluded in this final rule that when employers do not provide and pay for 
PPE, it is often not worn by the employee, is worn improperly, or is not cared for and 
replaced when necessary.  When employees are required to pay for their own PPE, they are 
likely to minimize their out-of pocket PPE costs and thus are likely to fail to purchase 
sufficient or proper PPE.  As the wage rate decreases, OSHA believes that employees will 
be less and less likely to purchase adequate PPE and replace it when necessary, and are 
more likely to make cosmetic repairs, hide defects, or purchase used PPE aged beyond its 
service life.  

  
Employee-owned PPE is particularly prevalent in the construction, marine terminal and 
shipyard industries, as well as workplaces employing individuals from temporary help 
services.  However, employees are under no obligation to provide their own PPE, and the 
employer is not required to reimburse the employee for equipment that temporary 
employees voluntarily bring to the worksite and wish to use.  
 
OSHA also believes that the final rule will achieve substantial benefits in the area of fall 
protection, particularly in construction.  The final rule will prevent a number of fatalities 
and severe injuries that are now occurring either because employee-provided PPE offers 
inadequate protection or because the employee arrives on site without the necessary PPE. 
Federal OSHA estimated that 75 percent of fatal “struck by” and “struck against” injuries 
would otherwise be prevented by proper use of head protection (i.e., hardhats).   

 
 E. Impact on the Department of Labor and Industry. 
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The Department will benefit from the clear and consistent PPE enforcement policy across 
all Occupational Safety and Health standards and reducing confusion about the items for 
which employers are required to pay.  No additional costs are anticipated for the 
Department with the adoption of this final rule. 
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Federal regulations 29 CFR 1953.23(a) and (b) require that Virginia, within six months of 
the occurrence of a federal program change, to adopt identical changes or promulgate 
equivalent changes which are at least as effective as the federal change.  The Virginia Code 
reiterates this requirement in § 40.1-22(5).  Adopting these revisions will allow Virginia to 
conform to the federal program change. 
 

F. Technology Feasibility 
 

There are no technological feasibility issues presented by this standard.  PPE is widely 
manufactured, distributed, and used in workplaces in all of the industries covered by OSHA 
standards. This standard is solely concerned with a change in the expenditure responsibility 
for a certain portion of the PPE already in use. 
 
The PPE requirements have already been found to be technologically feasible in other 
rulemakings which require the employer to pay for PPE.   

 
 
V. Implementation Schedule 
 

Federal:       Virginia: 
 

Federal Publication date:   11/15/07   Board meeting: 2/28/08 
 

Effective date:   02/13/08    06/01/08 
 

*Implementation date: 05/15/08   09/01/08 
 
 
* Federal OSHA gave employers six months from the federal publication date to change their policies to 
accommodate the final rule.   In Virginia, employers will be given six months from February 28, 2008 
(proposed final rule adoption date by the Safety and Health Codes Board) to change their policies to 
accommodate the final rule. 
 
 
 
Contact Person: 
 
Mr. Glenn Cox 
Director, Occupational Safety Compliance 
(804) 786-2377 
Glenn.Cox@doli.virginia.gov 

mailto:Glenn.Cox@doli.virginia.gov
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APPENDIX A 

  

Examples of PPE for which Employer Payment is Required 

  

� Metatarsal protection;  

� Special boots for longshoremen working logs; 
� Rubber boots with steel toes; 

� Shoe covers – toe caps and metatarsal guards; 
� Non-prescription eye protection; 

� Prescription eyewear inserts/lenses for welding and diving helmets; 
� Goggles; 

� Face shields; 
� Laser safety goggles; 

� Fire fighting PPE (helmet, gloves, boots, proximity suits, full gear); 
� Hard hat; 

� Hearing protection; 

� Welding PPE; 
� Items used in medical/laboratory settings to protect from exposure to 

infectious agents (Aprons, lab coats, goggles, disposable gloves, shoe 
covers, etc). 

� Non-specialty gloves:  payment is required if they are PPE; payment is 
not required if they are only for keeping clean or for cold weather (with 

no safety or health consideration); 
� Rubber sleeves; 

� Aluminized gloves; 
� Chemical resistant gloves/aprons/clothing; 

� Barrier creams (unless used solely for weather-related protection); 
� Rubber insulating gloves; 

� Mesh cut proof gloves, mesh or leather aprons; 
� SCBA, atmosphere-supplying respirators (escape only); 

� Respiratory protection; 

� Fall protection; 
� Ladder safety device belts; 

� Climbing ensembles used by linemen (e.g., belts and climbing hooks); 
� Window cleaners safety straps; 

� Personal flotation devices (life jacket); 
� Encapsulating chemical protective suits; 

� Reflective work vests; and 
� Bump caps. 
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APPENDIX B 

 
Examples of PPE and other Items Excepted from Employer Payment 

Requirements 

 

 
� non-specialty safety-toe protective footwear (including steel-toe shoes 

or steel-toe boots);  
 

� non-specialty prescription safety eye wear that is allowed by the 
employer to be worn off the job-site; 

 
� Shoes or boots with built-in metatarsal protection that the employee has 

requested to use instead of the employer-provided detachable 
metatarsal guards; 

 

� Logging boots required by §1910.266(d)(1)(v); 
 

� Everyday work clothing, such as, long sleeve shirts, long pants, street 
shoes, and normal work boots;  

 
� Ordinary rain gear; 

 
� Back belts; 

 
� Dust masks/respirators used under the voluntary use provisions in 

§1910.134; and 
 

� Ordinary cold weather gear (winter coats, parkas, cold weather gloves, 
winter boots; ordinary rain gear), sunglasses/skin creams or other items 

used solely for protection from the weather. 
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RECOMMENDED ACTION 
 
Staff of the Department of Labor and Industry recommends that the Safety and Health Codes Board adopt 
the final rule for Employer Payment for Personal Protective Equipment, as authorized by Virginia Code 
§§ 40.1-22(5) and 2.2-4006.A.4(c), with an effective date of June 1, 2008, and an implementation date of 
September 1, 2008. 
 
The Department also recommends that the Board state in any motion it may make to amend this regulation 
that it will receive, consider and respond to petitions by any interested person at any time with respect to 
reconsideration or revision of this or any other regulation which has been adopted in accordance with the 
above-cited subsection A.4(c) of the Administrative Process Act. 
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EMPLOYER PAYMENT FOR PERSONAL PROTECTIVE EQUIPMENT;  
FINAL RULE 

 
 
 As Adopted by the 
 
 Safety and Health Codes Board 
 
 Date: _______________ 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 VIRGINIA OCCUPATIONAL SAFETY AND HEALTH PROGRAM 
 
 VIRGINIA DEPARTMENT OF LABOR AND INDUSTRY 
 
 Effective Date: _______________ 
 
  
  16 VAC 25-90-1910, General Industry 

16 VAC 25-100-1915, Shipyards Employment 
16 VAC 25-120-1917, Longshoring 
16 VAC 25-130-1918, Marine Terminals 
16 VAC 25-175-1926, Construction Industry 
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When the regulations, as set forth in the final rule for Employer Payment for Personal Protective 
Equipment (PPE), are applied to the Commissioner of the Department of Labor and Industry and/or to 
Virginia employers, the following federal terms shall be considered to read as below: 
 
 
Federal Terms      VOSH Equivalent 
 
29 CFR      VOSH Standard 
 
Assistant Secretary     Commissioner of Labor and 
       Industry 
 
Agency      Department 
 
Effective date:  February 13, 2008   June 1, 2008 
 
Implementation date:  May 15, 2008   September 1, 2008 
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VIRGINIA SAFETY AND HEALTH CODES BOARD 
 

BRIEFING PACKAGE 
 

FOR FEBRUARY 28, 2008 
 

------------- 
 

Updating OSHA Standards Based on National Consensus Standards; 
Direct Final Rule 

 
 

I. Action Requested. 
 

The Virginia Occupational Safety and Health (VOSH) Program requests the Safety and Health Codes 
Board to consider for adoption federal OSHA's direct final rule for Updating OSHA Standards Based 
on National Consensus Standards, as published in 72 FR 71061 on December 14, 2007. 

 
The proposed effective date is June 1, 2008. 

 
 
II. Summary of the Direct Final Rule. 
 

This direct final rule is a continuation of federal OSHA’s ongoing effort to update references to 
consensus and industry standards used throughout its rules.  The direct final rule and the accompanying 
Notice of Proposed Rule Making (NPRM) (72 FR 71091) address welding definitions; abrasive wheel 
specification; floor and wall openings, railings, and toeboards; marking of portable compressed gas 
cylinders; and spray finishing. 

 

 



 

 

Specifically, in this direct final rule, federal OSHA amended subparagraph (c)(1)(iv) of its spray-
finishing standard at 29 CFR 1910.107, which incorrectly refers to the requirements for powder-coating 
equipment in “paragraph (c)(1) of this section.”  The amendment at 29 CFR 1910.107(c)(1)(iv) will 
identify the correct provision for regulating powder-coating equipment.  
 
 
Additionally, federal OSHA removed the reference to American Welding Society (“AWS”) standard 
A3.0-1969 (“Terms and Definitions”) in paragraph (c) of 29 CFR 1910.251 (“Definitions”).  Federal 
OSHA determined that after over 35 years of experience with these terms, employers and employees 
performing welding, cutting, and brazing operations understand their meaning when applying the 
substantive requirements in 29 CFR 1910.252-1910.255.  

 
Federal OSHA removed the reference to the ANSI standards in the following standards: 

 
1910.68(b)(4) and (b)(8)(ii); 

 
1910.94(b)(5)(i)(a) and replaced it with a cite to 1910.215, Tables O-1 and O-9; 

 
1910.94(c)(5)(iii)(e); 
 
1910.103(b)(1)(i)(c), 1910.110(b)(5)(iii) and 1910.111(e)(1) and replaced them with a cite to 
paragraph (b)(1)(ii) of 1910.253; 

 
1910.144(a)(1)(ii); 
 
1910.243(d)(1)(i) and replace it with a cite to the design requirements specified by 
1910.243(d)(2); and 

 
1910.261(c)(15)(ii), (e)(4), (g)(13)(i), (h)(1), (j)(4)(iii), (j)(5)(i), (k)(6), (k)(13)(i), and (k)(15) 
and replaced them with a cite to 1910.23. 

 
In the following standards, federal OSHA removed the reference to the NFPA standard: 

 
1910.94(c)(1)(ii); 
1910.94(c)(3)(i); 
1910.94(c)(3)(i)(a); 
1910.94(c)(3)(iii); 
1910.94(c)(3)(iii)(a); and 
1910.94(c)(3)(5)(i) 

 
 
III. Basis, Purpose and Impact of the Standard/Amendment. 
 

A. Basis. 
 

Federal OSHA is undertaking a long-term project to update the standards to reflect the latest 
versions of consensus and industry standards. This project includes updating or revoking 



 

 

consensus standards incorporated by reference, and updating regulatory text of current rules that 
OSHA adopted directly from the language of outdated consensus and industry standards. 
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 B. Purpose. 
 

This final direct rule is a continuation of federal OSHA’s long-term project to update its 
standards to reflect the latest versions of consensus and industry standards.  Federal OSHA is 
removing references to the duplicative consensus standards altogether, or replacing them with 
cross-references to the existing OSHA standards that have requirements that are essentially 
identical to the consensus standards. 

 
 C. Impact on Employers. 
 

Federal OSHA has determined that the direct final rule will not impose additional costs on any 
private- or public-sector entity. 

 
Federal OSHA believes that removing consensus standards, or replacing them with cross-
references to other OSHA standards, will not alter existing compliance obligations or reduce 
employee protection.  Employers need not alter their current practices as a result of this direct 
final rule.  

 
With respect to the removal of the reference to American Welding Society (“AWS”) standard 
A3.0-1969 (“Terms and Definitions”) in paragraph (c) of 29 CFR 1910.251 (“Definitions”), 
federal OSHA determined that removing the reference to AWS standard A.3.0-1969 would not 
affect employers’ substantive obligations under 29 CFR part 1910, subpart Q, and would bring 
the general industry standard in line with the standards regulating welding, cutting, and heating 
operations for the shipyard employment industry (29 CFR part 1915, subpart D) and welding 
and cutting operations for the construction industry (29 CFR part 1926, subpart J).  These 
standards do not define the technical welding terms used. 

 
 D. Impact on Employees. 
 

Federal OSHA determined that this direct final rule will not reduce the employee protections 
put into place by the standards being amended.  Conversely, OSHA determined that the direct 
final rule will enhance employee safety by eliminating confusing requirements and clarifying 
employer obligations. 

 
E. Impact on the Department of Labor and Industry. 
 

No impact is anticipated on the Department with the adoption of the direct final rule. 
 

Federal regulations 29 CFR 1953.23(a) and (b) require that Virginia, within six months of 
the occurrence of a federal program change, to adopt identical changes or promulgate 
equivalent changes which are at least as effective as the federal change.  The Virginia 
Code reiterates this requirement in § 40.1-22(5).  Adopting these revisions will allow 
Virginia to conform to the federal program change. 
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Contact Person: 
 
Mr. Glenn Cox 
Director, Occupational Safety 
(804) 786-2377 
glenn.cox@doli.virginia.gov 

mailto:glenn.cox@doli.virginia.gov
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 RECOMMENDED ACTION 
 
Staff of the Department of Labor and Industry recommends that the direct final rule for Updating 
OSHA Standards Based on National Consensus Standards, as authorized by Virginia Code  
§§ 40.1-22(5) and 2.2-4006.A.4(c), with an effective date of  June 1, 2008. 
 
The Department also recommends that the Board state in any motion it may make to amend this 
regulation that it will receive, consider and respond to petitions by any interested person at any 
time with respect to reconsideration or revision of this or any other regulation which has been 
adopted in accordance with the above-cited subsection A.4(c) of the Administrative Process Act. 
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Updating OSHA Standards Based on National Consensus Standards; Direct Final Rule 
 

 
 As Adopted by the 
 
 Safety and Health Codes Board 
 
 Date: _______________ 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 VIRGINIA OCCUPATIONAL SAFETY AND HEALTH PROGRAM 
 
 VIRGINIA DEPARTMENT OF LABOR AND INDUSTRY 
 
 Effective Date: _______________ 
 
  

16 VAC 25-90-1910.6, Incorporation by reference 
16 VAC 25-90-1910.68, Manlifts 

16 VAC 25-90-1910.94, Ventilation 
16 VAC 25-90-1910.103, Hydrogen 

16 VAC 25-90-1910.107, Spray finishing using flammable and combustible materials 
16 VAC 25-90-1910.110, Storage and handling of liquid petroleum gases 
16 VAC 25-90-1910.111, Storage and handling of anhydrous ammonia 

16 VAC 25-90-1910.144, Safety color code for marking physical hazards 
16 VAC 25-90-1910.243, Guarding of portable powered tools 

16 VAC 25-90-1910.251, Definitions 
16 VAC 25-90-1910.253, Oxygen-fuel gas welding and cutting 

16 VAC 25-90-1910.261, Pulp, paper, and paperboard mills 

 



 

 

When the regulations, as set forth in the direct final rule for Updating OSHA Standards Based on 
National Consensus Standards, are applied to the Commissioner of the Department of Labor and 
Industry and/or to Virginia employers, the following federal terms shall be considered to read as 
below: 
 
 
Federal Terms      VOSH Equivalent 
 
29 CFR      OSH Standard 
 
Assistant Secretary     Commissioner of Labor and 
       Industry 
 
Agency      Department 
 
March 13, 2008     June 1, 2008 
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COMMONWEALTH of VIRGINIA 
 

DEPARTMENT OF LABOR AND INDUSTRY 
 

C. RAY DAVENPORT                  POWERS-TAYLOR 
BUILDING 

COMMISSIONER            13 SOUTH 13TH 
STREET RICHMOND, VA 23219 

PHONE  804 . 371 . 2327 
FAX  804 . 371 . 6524 
TDD  804 . 371 . 2376 

  
VIRGINIA SAFETY AND HEALTH CODES BOARD 

 
BRIEFING PACKAGE 

 
FOR FEBRUARY 28, 2008 

------------- 
 

Notice of Intended Regulatory Action for Amendments to  
16 VAC 25-50, Boiler and Pressure Vessel Rules and Regulations 

 
 

 
I. Action Requested. 
 

The Virginia Occupational Safety and Health (VOSH) Program requests the Safety and Health 
Codes Board to authorize the Department to initiate the regulatory process to amend 16 VAC 
25-50, Boiler and Pressure Vessel Rules and Regulations, by filing a Notice of Intended 
Regulatory Action (NOIRA), pursuant to the Virginia Administrative Process Act, §2.2-
4007.01. 
 

 
II. Summary of Intended Regulatory Action. 
 

The Department is considering the following suggested changes to the Boiler and Pressure 
Vessel Rules and Regulations: 

 
1. Delete “welded” from Form R-1, Report of Repairs to conform with current forms; 

 
2. Delete last two sentences of paragraph D of 16 VAC 25-50-480, which reads as 

follows: “A seal weld is a tub-to-tubesheet weld used to supplement an expanded tube 
joint to ensure leak tightness.  Seal welds on carbon steel (P-1) tube joints made by 



 

 

qualified welders will not require an inspection nor a Form R-1.” 
 

3. In paragraph A of 16 VAC 25-50-430, change “1 ½” to “1 ¼” for the maximum 
allowable working pressure for a hydrostatic pressure test, when applied to boilers or 
pressure vessels. The revision is necessary to conform to current International Boiler 
and Pressure Vessel Code;  

 
 

4. Adopt the 2007 Edition of the International Boiler and Pressure Vessel Code, including 
sections XII and VIII, Div 2 for compliance with the most recent edition of documents 
incorporated by reference; 

 
5. Adopt the 2007 Edition of the National Board Inspection Code (NBIC) to comply with 

the most recent edition of documents incorporated by reference; 
 

6. Adopt the 2006 Edition of B31.1, ASME Code for Pressure Piping, American National 
Standards Institute to comply with the most recent edition of documents incorporated by 
reference; 

  
7. Adopt the 2006 Edition of API 510 as listed in the National Board Inspection Code to 

comply with the most recent edition of documents incorporated by reference; 
 

8. In paragraph D of 16 VAC 25-50-150, Inspection Certificate and inspection fees, revise 
fees from “$800" to “$1000" to reflect cost of living adjustment; 

 
9. In paragraph A of 16 VAC 25-50-150, add a reprint of certificate fee of $10.00 to cover 

direct administrative costs, i.e, printing, mailing and employee’s work-related time. 
     

10. In paragraph B.3., Factors of safety, of 16 VAC 25-50-380, Pressure Vessels, insert “for 
vessels built prior to 1999.  After 1999 the factor of safety may be 3.5" following “The 
minimum factor of safety shall in no case be less than four for existing installations”.  
The first two sentences of 16 VAC 25-50-380 B.3, Factors of safety, would then read as 
follows:  
“The minimum factor of safety shall in no case be less than four for existing installations 
for vessels built prior to 1999.  After 1999, the factor of safety may be 3.5".  The revision 
is necessary to conform to current International Boiler and Pressure Vessel Code. 

 
11. In paragraph C.5.a., Factors of safety, of 16 VAC 25-50-360, Power and high-pressure, 

high-temperature water boilers, insert “for vessels built prior to 1999.  After 1999 the 
factor of safety may be 4.0" following “The lowest factor of safety permissible on 
existing installations shall be 4.5".  The first two sentences of 16 VAC 25-50-360. 
C.5.a., Factors of safety, would then read as follows: “The lowest factor of safety 
permissible on existing installations shall be 4.5 for boilers built prior to 1999.  After 
1999 the factor of safety may be 4.0".  The revision is necessary to conform to current 
International Boiler and Pressure Vessel Code. 
 

12. Adopt latest edition of CSD-1 and section on maintenance that includes revised inspector’s 



 

 

checklist.  This change is needed to comply with the most recent edition of documents 
incorporated by reference; and 

 
13. Possibly add paragraphs from ANSI 21.10 addressing rules for gas trains of hot water 

heaters and/or international building codes/UL standards covering the installation and 
testing of carbon monoxide alarms.  Allow inspectors to check these only at renewal 
certificate inspections. 

 
 
III. Basis and Purpose of Intended Regulatory Action. 
 

A. Basis. 
 

The bases for the intended regulatory action are to conform to the most current editions of 
NFPA, ASME and National Board safety and inspection codes, as well as in-house 
administrative revisions to cover costs. 
 

 
 B. Purpose. 
 

The purpose of this intended regulatory action is to provide both increased protection of 
human life and property from the unsafe or dangerous construction, installation, inspection, 
operation, and repair of boilers and pressure vessels in the Commonwealth of Virginia and 
to address the costs of doing business. 

 
 
 C. Impact on Employers. 
 

Most of the suggested changes are necessary to comply with current editions of NFPA, 
ASME and National Board safety and inspection codes which have been incorporated 
by reference.  

 
The increase in fees will affect the approximately 50 “R” Stamp holders in the 
Commonwealth that have their reviews performed by the Department.  The review is 
performed at three-year intervals and certifies the employer as being qualified to make 
welded repairs to boilers and pressure vessels.  The $200 increase from $800 to $1000 
per review is thus spread over a three-year period and covers all the repair company 
activities over the three-year span. By having the Department perform the reviews, the 
employer does not have to use the National Board which charges $3000 per review. 
 
 

 D. Impact on Employees. 
 

The rule changes will enhance the Department’s focus on public safety which will benefit 
employees and the citizens of the Commonwealth.  

 
 



 

 

 E. Impact on the Department of Labor and Industry. 
 

The Department will incur no added costs nor will staffing levels need to be increased as a 
result of the rule changes.  The additional revenue received is deposited in the General 
Fund. 

 
 

Contact Person: 
 
Mr. Ed Hilton 
Director, Boiler Safety Compliance 
(804) 786-3262 
Ed.Hilton@doli.virginia.gov 

mailto:Ed.Hilton@doli.virginia.gov


 

 

 RECOMMENDED ACTION 
 
Staff of the Department of Labor and Industry requests that the Safety and Health Codes Board 
authorize the Department to initiate the regulatory process for 16 VAC 25-50, Boiler and Pressure 
Vessel Rules and Regulations by filing a Notice of Intended Regulatory Action (NOIRA), pursuant to 
the Virginia Administrative Process Act (§2.2-4007.01). 
 
The Department also recommends that the Board state in any motion it may make to amend this 
regulation that it will receive, consider and respond to petitions by any interested person at any time 
with respect to reconsideration or revision of this or any other regulation. 

 
 


